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OPINION

Therobbery inthiscaseoccurred on February 28, 1997. On May 20, 1997, thevictim, Quan
Shelton, testified at the Defendant’ spreliminary hearing. The Defendant’ s attorney was present and
cross-examined Mr. Shelton. Mr. Shelton testified that two men robbed him at about one o’ clock
in the afternoon on February 28, 1997. Mr. Shelton was walking down the street aone when two
black men accosted him. The younger man was on a bicycle. The older man walked up to Mr.
Shelton, pulled ahandgun, put thegunto Mr. Shelton’ sstomach, and removed the gold necklacethat
Mr. Sheltonwaswearing. The man then began reachingintoMr. Shelton’ s pockets, demanding “the
cheese’ and threatening to kill Mr. Shelton. Mr. Shelton testified that he had $550 in cash, which
the Defendant took.



Mr. Shelton did not know either of thetwo men who robbed him. Hesubsequently identified
the man on the bicycle from photographs he reviewed at the police station which were produced by
the police department based on Mr. Shelton’s description of the man. The man identified by Mr.
SheltonwasMario Woodard, ajuvenile. Mr. Shelton testified that he identified the Defendant from
another photo line-up produced by the police at alater time.

Mario Woodard testified at the Defendant’ strial. He stated that he knew the Defendant prior
to the robbery, and saw the robbery take place as he was riding by on hisbicycle. Hetestified that
he saw the Defendant holding a gun and saw the Defendant rob the victim of money. Mr. Woodard
testified that he was “surée’ it was the Defendant.

Detective ShellieKendall Malonetestified at trial that sheinvestigated therobbery. She met
with Mr. Shelton on March 20, 1997, and took descriptions of thetwo meninvolvedinthe robbery.
She entered the relevant information into the computer and began generating photographs of men
who matched the data. Attempting to identify the older suspect, Mr. Sheltoninitially viewed 2,022
photographs but did not identify a suspect. Detective Malone then began trying to identify the
younger suspect, inputting the relevant data for him. Mr. Shelton reviewed 175 photographs and
identified Mario Woodard. Detectibe Shelton testified that Mr. Shelton expressed no uncertainty
about hisidentification of Mario Woodard.

Woodard was subsequently arrested and agreed to cooperate with the police. Heidentified
the Defendant asthe other suspect. On May 1, 1997, Detective Malone again met with Mr. Shelton
and showed him a photo line-up of 9x men. One of the photos was of the Defendant. Detective
Malonetestified that, upon viewing the line-up, Mr. Shelton “immediately pointed to the picture of
the [D]efendant.” Detective Mdone stated that Mr. Shelton “was certain” of his identification.
DetectiveM a oneal so testified that the Defendant’ sresidencewasl ocated two blocksfrom the scene
of therobbery.

The State also introduced at trid atranscript of Mr. Shelton’s testimony at a suppression
hearing held on September 23, 1998. During the suppression hearing, defense counsel was present
and cross-examined Mr. Shelton. Mr. Shelton testified that he identified the Defendant as the man
who robbed him from a photo line-up of six persons. He further identified the Defendant in the
courtroom. Hetestified that Detective Malone did nothing to indicate to him that the Defendant’s
photo was a photo of the man who robbed him.

During the preliminary hearing, Mr. Shelton testified that he had joined the armed services
and would be reporting for basic training in August 1997. In January 2000, afew days before the
Defendant’ sfirst trid date, the State filed a motion seeking to declare Mr. Shelton unavailable and
reguesting the court to allow his prior testimony to be admitted at trial. In support of its motion, the
Statefiled aletter dated January 6, 2000 from Captain Elizabeth W. Watson, Mr. Shelton’ scompany



commander.’ Theletter statesthat Mr. Shelton was at that time stationed in Germany, but had twice
been AWOL. For that reason, Captain Watson would “not support him attending this court case.”
In response to the State’ s motion, the trial court ordered a transcript of Mr. Shelton’s suppression
hearing testimony to be prepared. The trial was also continued until May 22, 2000.

On April 14, 2000, the State filed a second motion to have Mr. Shelton declared unavailable
and requesting that his prior testimony be admitted. Attached to this second motion was another
letter from Captain Watson stating that Mr. Shelton would be deploying to Kosovo for six months
on April 28, 2000, and that he would be unavailablefor trial. Thetrial court granted thismotion and
ruled that the State would be able to introduce Mr. Shelton’s testimony at the preliminary hearing
and at the suppression hearing as substantive evidence at the Defendant’ s trid.

The Defendant’ strial was again continued. A few days beforethe new trial date of January
8, 2001, the State filed a third motion to declare Mr. Shelton unavailable. This motion states, in
pertinent part, that:
6. Around the beginning of November [2000], Mr. Shelton returned
to Germany from Kosovo. Heimmediately began having discipline
problems including being absent-without-leave.

7. From conversations with Mr. Shelton’s commander prior to the
Christmas holidays, the State learned that Mr. Shelton would not be
allowed to travel and in fact, did not wish to travel.

8. On January 2, 2001, the State learned that the situation had
changed. Mr. Shelton was willing to travel if he could go through
Atlanta, Georgia. Hiscommander stated that hewould be allowed to
travel, but it was too late for any flights through Atlanta. Since that
date, the State has been unable to contact Mr. Shelton.

The State respectfully submitsthat Mr. Shelton isbeyond the
reach of Tennessee’ s subpoena power. Only by hisfull cooperation
and mature decisions and behavior on his part could the logistical
problem of getting Mr. Shelton to Nashville for thistria be solved.
Because of hislocation and behavior, the problem remains unsolved.
The State of Tennessee still wishesto prosecute [the Defendant] and
asks that the Court grant this motion.

1The letter was filed as an exhibit with the court, apparently during a hearing. The exhibit label on the letter
indicates that it was introduced by the State “to continue the trial date.” The technical record does not contain a
concomitant motion to continue, and, based on the dates on the relevant documents, we assume the letter was used in
conjunction with the State’ s motion to declare Mr. Shelton unavailabl e (which may have been orally amended to include
a motion to continue).
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Therecord contains no indication of what, if any, additional proof was submitted in support of this
third motion. Thetrial court granted the State’ s motion and admitted Mr. Shelton’ s prior testimony
at trial pursuant to Tennessee Rule of Evidence 804(b)(1). In pertinent part, that rule provides that
awitness' sprior testimony at another hearing in the same proceedingis not excluded by the hearsay
ruleif (1) thewitnessis*“unavailable’ and (2) the party againg whom the testimony is substantively
offered had both an opportunity and asimilar motiveto devel op the unavail able witness' stestimony
by direct, cross, or redirect examination. See Tenn. R. Evid. 804(b)(1).

TheDefendant now contendsthat thetrial court’ sadmission of Mr. Shelton’ sprior testimony
as substantive evidence at histrial violated his constitutional rights to confront his accusers. See
U.S. Const. amend. VI (“In all criminal prosecutions, the accused shall enjoy theright . . . to be
confronted with the witnesses against him . . . .”); Tenn. Const. art. I, 8 9 (“That in al criminal
prosecutions, the accused haththeright . . . to meet thewitnessesfacetoface. . ..”). The Defendant
arguesthat Mr. Shelton was available by thetimethetrial was actually held on January 8, 2001, and
that the State “filed its third motion to declare the witness unavailable because it would have been
troublesome to bring the witness from Germany for the purpose of testifying.” The State responds
that thetria court acted correctly.

Our supremecourt has declared that the same standards and criteriaapply to both the United
States and Tennessee Constitutions' rights of confrontation. See State v. Causby, 706 S.W.2d 628,
631 (Tenn. 1986). Both provisions “restrict[] the range of admissible hearsay in two ways. First,
the admission of the hearsay testimony must be necessary, i.e., the declarant must be unavailable.
Second, once the declarant is shown to be unavailable, someindiciaof reliability must be shown.”
1d.? With respect to the first prong, “it must be shown that the [witness] whose prior testimony is
offeredat trial istruly ‘unavailable’ after agood faith effort by the prosecutorial authoritiesto obtain
his[or her] presence.” Statev. Arnold, 719 SW.2d 543, 548 (Tenn. Crim. App. 1986). Seeds0
Tenn. R. Evid. 804(8)(5) (**Unavailability of awitness’ includes situations in which the declarant
... []s absent from the hearing and the proponent of a statement has been unable to procure the
declarant’ s attendance by process].]”) Proof of the witness's unavailability must consist of more
than the prosecutor’ s own statementsto the court. See Statev. Armes, 607 SW.2d 234, 237 (Tenn.
1980). Wewill upholdthetrial court’ sdetermination that awitnessis unavailable absent an abuse
of discretion. See Hicksv. State, 490 SW.2d 174, 179 (Tenn. Crim. App. 1972).

Under the facts and circumstancesof this case, we concludethat thetrial court did not abuse
itsdiscretionin declaring Mr. Shelton to be unavailable for the Defendant’ strial on January 8, 2001.
Although therecord before us contains no additional proof in support of the State’ sthird motion, the
first two motions were accompanied by letters from Mr. Shelton’s commanding officer indicating
the difficulties with securing Mr. Shelton’s attendance at trid. The second letter from Cgptain

2As the Causby court noted, athird requirement -- that the evidence be neither crucial nor devastating -- was
applied in State v. Henderson, 554 S.\W.2d 117, 119 (Tenn. 1977) and State v. Armes, 607 S.W.2d at 238-39. The
Causby court determined that thisrequirement need not be met “ in the case of such awell[ -]established hearsay exception
as former testimony.” State v. Caushy, 706 S.W.2d at 631 n.1.
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Watson indicates that Mr. Shelton was scheduled to be in Kosovo through October 2000. The
prosecuting attorney’s representations in the third motion, though unsubstantiated, are consistent
withtheinferencein Captain Watson’ ssecond | etter that Mr. Shelton would bereturning to Germany
after histour of duty in Kosovo. Germany iswithout the trial court’s subpoena power. See Tenn.
R. Crim. P. 17(e) (“A subpoena requiring the attendance of a withess at a hearing or trial may be
served any place within the state.”) (emphasis added). The trial court had aready continued the
Defendant’ strial numeroustimes. We find no abuse of discretion inthetrial court’s determination
that Mr. Sheltonwas, again, unavailablefor trial in January 2001. Thisissueis, accordingly, without
merit.

We turn now to the second prong of the admissibility of hearsay statements vis a vis the
Confrontation Clause that the proffered statements contain some indicia of reliability. See State
v. Causby, 706 SW.2d & 631. “The indicia of reliability requirement is met by those hearsay
exceptionsresting upon such solid foundations that admission of virtually any evidencewithin them
comportswith the right of confrontation.” Id. Our supreme court has concluded that “the former
testimony exception to the hearsay rule rests upon such asolid foundation.” 1d.* Accordingly, once
thetrial court determined Mr. Sheltonto beunavailable, hisprior sworntestimony at the preliminary
hearing and the suppression hearing became admissible as substantive evidence at the Defendant’ s
trial. Seeid. The Defendant’s challenge to the trial court’s ruling on the admissibility of Mr.
Shelton’ s prior testimony is therefore without merit.*

The judgment of thetrial court is affirmed.

DAVID H. WELLES, JUDGE

3We note that the Causby court adopted Federal Rule of Evidence 804(b)(1) as a statement of the (then) current
law in Tennessee for the admissibility of prior testimony. See State v. Causby, 706 S.W.2d at 631. As quoted by the
Causby court, thefederal rule and Tennessee’ spresent hearsay exception for prior testimony are substantively identical.
Compareid. with Tenn. R. Evid. 804(b)(1).

4The Defendant does not argue that he lacked either the opportunity or a similar motive to cross-examine Mr.
Shelton at the prior hearings. Cf. Tenn. R. Evid. 804(b)(1). As set forth above, the Defendant was represented by
counsel at both hearings and defense counsel cross-examined M r. Shelton at both hearings. The examinations focused
on Mr. Shelton’s identification of the Defendant. Indeed, the suppression hearing was held in response to the
Defendant’s pre-trial motion to suppress Mr. Shelton’ s identifications of the Defendant. W e conclude that the issuesin
the prior proceedings were sufficiently similar to those at trial that a similar motive for cross-examination existed, so as
to satisfy the prerequistes of admissibility under Tennessee Rule of Evidence 804(b)(1). See Statev. CurtisLee Majors,
No. 01C01-9602-CR-00076, 1997 Tenn. Crim. App. LEXIS 732, at *14-15 (Nashville, July 30, 1997) (holding that
former testimony wasproperly admitted under Rule 804(b)(1) where the ultimateissue in question at preliminary hearing
and trial was whether the defendant was the person who committed the robbery).
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